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U.S. Departmen# of Justice
E~v3ranmertal and Natural Resources ~~v~si~r
3425 New York Avenue, N.W.
~/Vashington, D.C. 20005
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Mr. Howard Funke
Givens, Funke &Work
424 Sherman Street, Suite 306
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Mr. Cliff Villa
Office of Regional Counsel
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Re: Wallace Branch Trail Negotiations

Gentlemen:
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We appreciate the time and effort put into o~ur_m~Ptin~nf ~~g~st 4, 1998.
Although the mee#ing itself did not bring about the resc~}~tac~~rc~r~r~~i~+t~g'~~sues, the
information exchange was helpful to Union Pacific. At tt~e-s~rrr~tii~ie; ~~ie a'scussions
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provided us with a better understanding of the Trus#ees' position on various issues.
During the meeting, it became apparent that al! parties may not have #ally understood
Union Pacific's current proposal for settlement. In an attempt to assist negotiations, we
are providing the following clarifications and modifications to the proposal discussed at the
meeting. The discussion is organized by the major topics of our meeting.

Trail Amenities: Union Pacific has considered discussions from the July technical
meeting, as well as the August 4 meeting, and has come to the conclusion that the basic
amenities defined in Tables 1 and 2 {attached), along with prior offer of $100,000 for
upgrade o€ existing amenities, are appropriate for the safe operation of the trail and
performance of the remedy and, as such, represent the scope of our o#fer. Table 1
identifies the locations of oases, trail heads and stop and view areas, as well as the
amenities associated with each of these areas. Table 2 specifies the signage, fencing and
t~ii18~ Cv7ii0i f~«tares t"«t are be+iiC~. ~fi'~i ~. TI i1V Q~I~~I IiiiGS i"., ;S~E"iri~Li ;~ Tables r aii~ ̀ Z

represent an increase over those amenities proposed in the Amended Good Faith Offer.
It is our view that any amenities, beyond those described in Tables i and 2, would only
serve to enhance the recreational aspects of the trail and should not be included as part
of Union Pacifiic's response.

NRD: At the recent meeting, Union Pacific stated that it would contribute an additional
$1,000,000 toward settlement of several outstanding issues, including additional
amenities. Application of that money solely to the issue of NRD, along with the $350,000
provided for in the Amended Good Fai#h Offer would raise Union Pacific's cash offer for
settlement of NRD claims to $1,350,000. It is Union Pacific's position that the cost of trail
construction and the restoration it represents is an important element of the NRD
settlement. However, recognizing the Trustees' position on the value of a basin-wide
release for future NRD claims and the need to reach a timely closure on the negotiations,
Union Pacific is willing to increase its NRD cash settlement offer by $400,000 to a total of
$1,750,000. The Trustees need to recognize that funds devoted to settlement of the NRD
claim are funds that are not available fior any other element of the response, trail
construction, operation or maintenance.

4&M: As presented at the meeting, Union Pacific has offered an additional $1,000,000
for trail O&M, in conjunction with the -~ rustees assuming responsibility fior routine
protective barrier maintenance. This increases the previous offer of $2,000,000
{$1,000,000 of which would be from 1STEA funds) to $3,000,000 #otal. In addition, Union
Pacific has offiered to resurface the paved portion of the trail one time within the first 20
years following construction. Union Pacific believes that $3,000,000 along with the
repaving provision, together with the retention of responsibility for flood damage repair as
described in the next paragraph, is adequate to fund trail O&M and administration in
excess of ten years.
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With regard to catastrophic failures of the trail or barrier system, Union
Pacific is still willing to take on that responsibility for a defined period of time. In our recent
written offer, the duration of responsibilrty for catastrophic failure was limited to 20 years.
in order to address some of the concerns raised at our meeting, Union Pacific is willing to
increase that period of responsibility from 20 to 30 years. Union Pacific believes that the
repaving provision and the extension of responsibility for catastrophic failure for another
ten years should address the Tribe's and State's concerns about future financial risk.

The above offers are made subject to reaching agreement in principle on all
elements of response actions including trail design, barrier placement, operation and
maintenance, as well as principal consent decree terms without fiurther cost to Union
Pacific. Union Pacific recognizes that clarification and additional detail will come from the
response action design process and public participation.

Finally, with regard to disposal of ROW materials in the CIA, Union Pacific
appreciates the efforts of all parties to consider flexibility in the closure schedule and to
identify alternative disposal sites. Union Pacific's technical representatives will work with
the Trustees' and EPA's representatives on the disposal issue over the next several
weeks. We will work with EPA, the State and the ACOE to fully understand the closure
sequence and schedule of the CIA to determine if all ROW materials could be
accommodated within that schedule. It should be understood, however, that the ability of
Union Pacific to make this offer is contingent upon the availability of a permanent disposal
site within the basin that will not add significant cost to the project. Assuming agreement
can be reached and the EE/CA process completed in a timely manner, Union Pacific will
make every reasonable effort to conduct the necessary ballast removals and tie disposals
consistent with the CIA closure schedule. The assistance of the Trustees and EPA to
identify and secure backup disposal remains an essential element of an agreement in
principle and consent decree.

We recognize that some details will need to be worked out regarding this
offer; however, we trust that these clari#ications and further amendments to Union Pacific's
Good Faith Offer will a11ow a settlement to be reached in the near future and can serve as
the basis for an agreement in principle between the parities. Please contact me with any
questions you may have regarding this ~orresponaence.

V truly y~ , ~~

Thomas E. Greenland
Environmental Counsel
X402) 271-4634

TEG.sIa
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Table 2
S1IMMARY O~ FENCING ~ SIGNAG~

WALI.ACE-N![JI~CAN RRAiVCH

p on ~ ~,.att e Q a
Measure

Per Bushes 1 Trees 4' oJc si nce ~i 0000
Safer Fer~ci 6' H gain ~~nk Ft. 2 240
L~vescodc Cenci 3-strand Ft. 8 200
Bollards Ea. 50
i r~s

- Trail Traffic C~nirot Ea 143
Rosa Traffic Convoi Ea. 106
Hazard Adviso Es. i 25
MSc- AcNiso Ea 93
AAris Mark9r Fa. 72
R Mato Ea. 254
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